
AGENDA 
CITY OF BERKELEY LAKE 

PLANNING & ZONING COMMISSION 
AUGUST 8, 2023 at 7:15 PM 

4040 South Berkeley Lake Road 
Berkeley Lake, GA 30096 

 
I. CALL TO ORDER 

II. APPROVAL OR CHANGES TO THE AGENDA 

III. APPROVAL OF MINUTES 

a) July 11, 2023 

IV. OLD BUSINESS  

V. NEW BUSINESS 

a) PZRZ-23-08, 4477 and 4487 Peachtree Industrial Boulevard – request to rezone 
from GC-A (C-1), Gwinnett County-Annexed (Neighborhood Business) to M-1, 
Light Industrial (PUBLIC HEARING) 

b) PZV-23-09, 4477 and 4487 Peachtree Industrial Boulevard – Variances to the 
following: (PUBLIC HEARING) 

a. Sec. 78-242, elimination of 75-foot buffer when M-1 abuts R-100 

b. Sec. 78-243 (1), reduction of M-1 minimum district area from 10 acres to 
4.996 acres 

c. Sec. 78-243 (5), reduction of front setback from 75 feet to 11.11 feet per 
the proposed site plan 

d. Sec. 78-243 (8), increase in maximum building height from 40 feet to 45 
feet 

e. Sec. 78-240 (12), allow retail sales as an accessory use in M-1 

VI. CITIZEN COMMENTS 

VII. DISCUSSION SESSION 

VIII. ADJOURNMENT 
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Variance 1 
Builderstone is requesting relief from code section 78-242 for the purpose of maintaining the pre-

existing detention pond (“Detention Pond”) and stormwater easements. Such easements, 

documents by decades-old recorded easement agreements, covenants and plats, should not be 

governed by later-passed law adopted in 2010. However, out of an abundance of caution, applicant 

is seeking this variance so there is no confusion. 

Sec. 78-242. - Buffer zones established. 

“In all M-1 light industrial districts, a buffer strip at least 75 feet wide is required where said 

industrial district abuts a residential use district. Buffers shall be planted to meet the 

requirements of Chapter 42 - Natural Resources, Article VII - Buffers, Landscape and Trees, 

Division 2 - Buffer Regulations. (Ord. No. O-118-10, § 1, 10-21-2010)” 

Below are just some of the requirements of Chap. 42 as to buffer zones that cannot be 

accomplished due to the existing nature of the property. 

“Sec. 42-224(b)(1). Screening requirements: Buffers shall be natural, undisturbed, and free of 

encroachments except as authorized by a condition of zoning, special use or variance approval, 

or as authorized herein, and shall contain the existing tree cover and vegetation as well as any 

supplemental plantings or replantings as may be required or permitted by the OEO.” 

“Sec. 42-224(e)(1). Disturbance or encroachments: Ditches, swales, stormwater conveyance 

facilities, stormwater detention ponds, sanitary sewer conveyance facilities, similar facilities, 

and any associated easements, shall not encroach into a buffer except that necessary access and 

utility crossings (e.g. stormwater or sanitary sewer pipes) may encroach into the buffer as near 

to perpendicular as practical.” 

1) Explain the extraordinary and exceptional conditions pertaining to the size, shape 

or topography of the subject property. 

Nearly the entire 75-foot buffer area is filled with a large easement detention pond and numerous 

stormwater/drainage easements that include pipes and concrete culverts. Such Detention Pond and 

easements have been in place, in written recorded easements and plats, since at least 1988. (Please 

see Ex. A, “1988 Book 46 Page 265,” attached hereto.) Such stormwater system directs stormwater 

directly from Peachtree Industrial Blvd. and the West Gwinnett Aquatic Center from a basin of 

approximately 98 acres into the detention pond where there is a steep drop-off in topography, 

which eventually drains into the “Retention Lake” on Lot 17 of Berkeley Lake Estates, then under 

Lake Shore Drive (Please see Ex B. Lot 17 Retaining Pond) into Berkeley Lake. The Retention 

Lake of Lot 17 is part of the Water Distribution System as approved in 1974 by the City of Berkeley 

Lake Berkeley Lake Planning Commission, the City Engineer and Mayor. 

The Detention Pond has not been maintained and is overgrown with trees and vegetation. 

Builderstone intends to renovate the area according to code and the recommendation of its 

hydrology engineer. This may include, but is not limited to, adding retaining walls, the removal of 

https://library.municode.com/ga/berkeley_lake/codes/code_of_ordinances?nodeId=PTIICO_CH42NARE


trees and vegetation, and the installation of safety fencing. Attached is the Stormwater 

Management Report from GAK Engineering dated May 18, 2023 (See Ex. C, PIB Hydro_Report 

5-18-2023, attached hereto). The proposed stormwater management system will include a 

Bioretention Basin and Extended Dry Detention (EDD) Pond in accordance with standard 

engineering practices and methods of analysis for storm water management in the City of Berkeley 

Lake. Such improvements are estimated to be at least $300,000. 

The improved stormwater management system, in particular, will directly benefit Berkeley Lake 

by offering a retention area for stormwater that is piped directly onto the land that would otherwise 

entirely flow downstream to Berkeley Lake.  

2) Explain how the application of the ordinance to the subject property would create an 

unnecessary hardship. 

Removing the Detention Pond and stormwater infrastructure to enforce the buffer would 

be a clear violation of the easements and the City’s ordinance on non-conforming land use. In 

addition, it runs the risk of increasing the stormwater runoff into Berkeley Lake. Given the steep 

topography of the Detention Pond area, it is unable to be planted to the ordinance’s specifications. 

The loss of this Detention Pond area will require a retention pond for the parcel to be located 

elsewhere on the parcel, The Property is also subject to a substantial 75-foot front setback that 

further reduces the area available for a building. Requiring these extensive buffers will have the 

result of rendering this parcel of the Property incapable of being developed in an economically 

feasible way. 

3) Explain how the conditions are peculiar or unique to the subject property 

The unique conditions of the Detention Pond, setbacks and the numerous stormwater easements 

are detailed above.  

4) Are the conditions requiring a variance the result of any actions of the property 

owner? 

No, the Detention Pond and stormwater easements have been in place for at least 35 years through 

no action of the Applicant or Owner. 

5) What, if any detriment to the public or impairment to the purposes of the ordinance 

would result if the variance were granted? 

There should be no detriment to the public as the maintenance of the stormwater easements 

and Detention Pond are vital to the health of Berkeley Lake. The purposes of the ordinance are 

not frustrated as the Detention Pond and easement areas offer a large buffer between lots and 

buildings that retain the intentions of the ordinance to create a buffer. 

There are only two residential lots adjacent to the Property, which is primarily surrounded by 

M-1 (Gwinnett), O-I (Gwinnett) and M-2 (Gwinnett) properties. One lot is 2.65 acres owned by 

the Holbens since 1991, which is 3 years after the easements and Detention Pond were on the 

public record. The Holbens’ lot contains a “Retention Lake” downstream from the Detention 

Pond. The lot is heavily wooded and this Retention Lake will benefit from an improved 

Detention Pond with regular maintenance upstream.  



The other lot (Tax Number R6268 019) (2.97 acre) is a land-locked vacant property that would 

be very difficult to very develop due to its lack of depth and lack of access to the public right 

of way. 

6) Is the proposed use of the land, building or structure permitted by the zoning 

ordinance? 

      Yes 





Variance 2 
Builderstone is requesting relief from code section 78-243 for the purpose of allowing M-1 zoning 

next to M-1 GWINNETT COUNTY-ANNEXED ZONING DISTRICT. 

Sec. 78-243 states “District area” “Minimum” “Ten Acres.” 

1) Explain the extraordinary and exceptional conditions pertaining to the size, shape 

or topography of the subject property. 

 

This Property was annexed into the City from Gwinnett County and retains the Gwinnett 

County zoning of C-1(Gwinnett). This gave the Property a unique status and makes it very 

difficult, if not impossible, for the property to zone into C-1 or M-1 classifications under the 

City’s pre-annexation 2004 code at issue. 

 

2) Explain how the application of the ordinance to the subject property would create 

an unnecessary hardship. 

The ordinance does not define the term “District area” nor does it define how such a 

“District area” is measured or calculated. 

The city of Berkeley Lake has said the M-1 zoning is not allowed because it would not be 

in a M-1 district of 10 acres, even though it is located directly adjacent to 19.87 combined acres 

of M-1 (Gwinnett). In addition, a majority of the annexed, non-residential lands into the City are 

zoned M-1 (Gwinnett). (Please see Ex. A, Official Zoning Map 2018 04 19, attached hereto.). 

Given the limited city boundaries and existing development, it would be difficult to create 10 acre 

“districts” of city-zoned land. 

The City has or has permitted “District areas” by the City’s non-written definition of less 

than “Ten Acres”: 

• Tax parcel 6269 31 (4.94 ACRES)(487 S Old Peachtree Rd, Norcross, GA 30071) was 

rezoned in 2017 to M-1. Although is it is adjacent to “M-1 Gwinnett” it is not adjacent to 

“M-1.” 

• Tax parcel R6269 158 (3.46 acres) (4790 PEACHTREE INDUSTRIAL BLVD) is zoned 

C-1 even though the C-I “District area” is “Ten Acres.” 

• Tax parcels R6290 230 and R6290 231 (total of 4.59 acres) (3960 AND 3980  

PEACHTREE INDUSTRIAL BLVD) is zoned C-1 even though the C-I “District area” is 

“Ten Acres.” 

The code in question was adopted in 2004, years before the M-1 Gwinnett properties were 

annexed into the City. The code, in light of the modern City limits, does not take into account the 

vast property changes the City would undertake to bring commercial properties into its limits.  

The City’s stated purpose in annexation was to diversity and bring in commercial and 

manufacturing properties into its tax base (“City’s Purpose”). To that effect, prohibiting this 
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Property from M-1 zoning due to an outdated and inadequately defined ordinance defeats the 

City’s purpose. 

3) Explain how the conditions are peculiar or unique to the subject property. 

The ordinance unfairly targets any property that seeks to zone to M-1 or C-1 designation 

within the City because it would be nearly impossible to be located next to property that is not 

already zoned M-1 Gwinnett or C-1 Gwinnett. The distinction between M-1 and M-1 Gwinnett 

County is a technicality and does not serve the City’s intent to group similar uses together. For 

purposes of the “District area,” no distinction should be made between M-1 and M-1 (Gwinnett). 

 

4) Are the conditions requiring a variance the result of any actions of the property 

owner? 

No, the conditions are a result of the City’s annexation of commercial property into the 

City limits without updating its zoning code accordingly. 

 

5) What, if any detriment to the public or impairment to the purposes of the ordinance 

would result if the variance were granted. 

Granting the variance does not change the substantial use of M-1 designation nor the intent of 

the City to group like or similarly zoning districts together. 

 

The City’s code section on Gwinnett properties (ARTICLE XII. - GWINNETT COUNTY-

ANNEXED ZONING DISTRICT) specifically states that if questions arise under this code, the 

Berkeley Lake Zoning District most similar to the Gwinnett zoning classification shall apply. 

Such section pairs M-1 Gwinnett with M-1. To then distinguish between the two classifications 

to not allow such similar zoning classifications to be located next to each due to “District area” 

is not consistent with the intent of the Code. 

 

6) Is the proposed use of the land, building or structure permitted by the zoning 

ordinance? 

Yes 



Variance 3 
Builderstone is requesting relief from code section 78-243 for the purpose of constructing a Primary 

Building of 45 feet in height. 

Sec 78-243 states “Building Height” “Maximum” “Two stories or 40 feet, whichever is less” 

1) Explain the extraordinary and exceptional conditions pertaining to the size, shape or 

topography of the subject property. 

 

This Property is limited in area and height in certain areas by a billboard and its 99-year lease. 

Because of the billboard, some of the building will have to be one story or parking areas which 

shrinks the size of the building. Builderstone seeks to build a company headquarters with warehouse 

that includes an internal loading and unloading system as well as an extensive showroom and office 

space. The plans for the remaining Primary Building is to have a maximum height of 45 feet to 

accommodate these plans. This height will also include the building’s solar panels which require 

about 6 feet above the roofline. 

The location of the property along a major, divided state highway lends itself to a height of more 

than 40 feet. Upon information and belief, the West Gwinnett Aquatic Center across the street is 

over 45 feet in height and numerous office buildings, hotels and other locations in the immediate 

area of Peachtree Corners and Duluth exceed a two-story minimum. 

The Property primarily backs up to a M-1 (Gwinnett) manufacturing park (Peachtree Lakes Drive) 

and such height of 45 feet is reasonable and compatible with nearby manufacturing and non-

residential uses. 

2. Explain how the application of the ordinance to the subject property would create an 

unnecessary hardship. 

Builderstone is already greatly limited in height on a portion of the Property due to the existing 

billboard and its lease which requires no structure higher than the bottom of the billboard, or one 

story. The remainder of the Primary Building at 45 feet would give it the height it needs for its 

operations. 

3. Explain how the conditions are peculiar or unique to the subject property. 

Few properties are subject to a 99-year billboard lease that limits development of a Property. That 

same Property is subject to a sizable detention pond, numerous easements and city-imposed 75-

feet front setbacks. Allowing a slight increase in the height of the Primary Building would allow 

that Builderstone develop the Primary Building it requires for its operations. 

4. Are the conditions requiring a variance the result of any actions of the property owner? 

No, the conditions are not the result of any action of the Applicant or Owner. The current 

billboard lease has been in effect since 1999 and the detaining pond and stormwater easements 

have been in place since at least 1988. 



5. What, if any detriment to the public or impairment to the purposes of the ordinance would 

result if the variance were granted. 

There is no detriment to the public to allow 5 additional feet to the height of a building in M-1, 

located in an industrial and high-intensity use area adjacent to and accessed by Peachtree Industrial 

Boulevard. Directly across the street is the West Gwinnett Aquatic Center which appears to greatly 

exceed 40 feet in height. 

6. Is the proposed use of the land, building or structure permitted by the zoning ordinance? 

Yes. 

 



Variance 4 
Builderstone is requesting relief from code section Sec. 78-243 for the purpose of reducing a small 

portion to be consistent with the rest of the 75-foot setback. To decrease the 75-foot building 

setback from the road for 49.53 feet of the Cut-Out to be flush with the rest of the 75-foot building 

setback for the entire Property. Please see the Site Plan. 

Sec. 78-243 “Front Yard” “Minimum” “75 Feet” 

This ordinance from 2004 does not define what “Front Yard” means or what “75 Feet” denotes. 

However, if the City’s intention was that this code was to mean the building setback from the right 

of way, Builderstone requests the variance above.  

Sec. 78-3. - Definitions. 

Front and frontage means that side of a lot abutting on a street or way and ordinarily regarded 

as the front of a lot, but it shall not be considered as the ordinary side of a corner lot.  

1) Explain the extraordinary and exceptional conditions pertaining to the size, shape or 

topography of the subject property. 

The Property is subject to an approximately 3,000-foot cut-out (“Cut-Out”) at the top of 

the road for stormwater easements directing runoff from Peachtree Industrial Blvd. and the West 

Gwinnett Aquatic Center. To enforce a 75-foot building set back from the back of this Cut Out 

would effectively prohibit the development of the Property which is already greatly reduced by 

the presence of a large detention easement and a billboard lease. 

 

2) Explain how the application of the ordinance to the subject property would create an 

unnecessary hardship. 

There is no evident reason to require a 75-foot setback from the Cut-Out. It would not frustrate 

the intent of the City to push back buildings 75 feet from the right of way. Enforcing such a 

setback would be arbitrary and would serve no purpose other than to prohibit development of the 

Property. 

 

3) Explain how the conditions are peculiar or unique to the subject property. 

The Cut-Out is an odd feature of the Property that has existed for decades. 

 

4) Are the conditions requiring a variance the result of any actions of the property 

owner? 

No, the condition of the Cut-Out and the Detention Pond and Stormwater easements have 

existed for decades and are not the result of the actions of the current owner, the foreclosing bank. 

 

5) What, if any detriment to the public or impairment to the purposes of the ordinance 

would result if the variance were granted. 

Granting of the variance will not reduce the overall setback of 75 feet and will not allow 

buildings within this setback. Modern zoning encourages buildings to be closer to the road so that 



parking can be on the sides and back when possible. To the extent that the City encourages large 

front yards with parking, this variance does not frustrate that goal and maintains a good 75-foot 

building setback from Peachtree Industrial Boulevard. 

 

6) Is the proposed use of the land, building or structure permitted by the zoning 

ordinance?   

Yes 
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Variance 5 
Builderstone is requesting relief from code section 78-240 for the purpose of maintaining an 

Accessory Building to the Primary Building upon the Property for sales to the public in addition 

to wholesales. 

The Applicant seeks a variance to allow the use of retail sales in an Accessory Building to the 

Primary Building, or in the alternative, the planning commission find that Builderstone’s use of 

the Accessory Building is “(12) Other light industrial uses upon the findings of the planning 

commission that such uses are of the same general character as those provided for herein, that meet 

the standards of this zoning district and which will not be detrimental to the other uses within the 

district as to the adjoining land uses.” 

Sec. 78-240. - Uses permitted. 

In M-1 light industrial districts, the following uses are permitted: 

(1) Enclosed manufacturing industries meeting the performance standards established by this 

chapter. 

(2) Enclosed warehouse with offices. 

(3) Public utility. 

(4) Enclosed service or repair. 

(5) Machinery and transportation equipment sales and service. 

(6) Enclosed industrial processing service. 

(7) Wholesaling with offices. 

(8) Business office. 

(9) Enclosed accessory buildings. (emphasis provided) 

… 

(12) Other light industrial uses upon the findings of the planning commission that such uses are of 

the same general character as those provided for herein, that meet the standards of this zoning 

district and which will not be detrimental to the other uses within the district as to the adjoining 

land uses. (Ord. No. O-118-10, § 1, 10-21-2010) (emphasis provided) 

 

** Please note that the City Code regarding Accessory Buildings or Accessory Structures is 

contradictory. For reference, below are some other code provisions regarding Accessory buildings 

or structures. 

 

Sec. 78-89. - Accessory uses or structures. 

(c) Accessory structure requirements apply only to residential zoning districts. Any structure 

built on commercial or industrial zoned property shall be considered a principal structure. 

This provision prohibits accessory buildings in C-1 or M-1 districts and labels them “principal 

structures.” …(Code 2004, § 39-401; Ord. No. O-31-05c, 2-2-2006; Ord. No. O-61-07, 1-17-

2008; Ord. No. O-91-08, 12-18-2008; Ord. No. O-109-09, 11-19-2009; Ord. No. O-171-14, § 1, 

9-18-2014) 
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However the code below then allows a principal structure and accessory building on a lot. Also, 

the M-1 code and I-O code specifically allow accessory buildings. 

Sec. 78-64. - Only one principal building or lot use. 

Only one principal building or structure or use and its customary accessory building and uses 

shall be permitted on any lot. (Code 2004, § 39-305) 

 

Please note that such code dated 2004 predates the annexation of the parcels at issue. 

 

Sec. 78-3. - Definitions. 

(a) The following words, terms and phrases, when used in this chapter, shall have the 

meanings ascribed to them in this section, except where the context clearly indicates a different 

meaning: 

Accessory buildings and uses means a subordinate building or portion of the main building, the 

use of which is incidental to that of the dominant use of the main building or land including bona 

fide servants' quarters. An accessory use is one which is incidental to the main use of the 

premises. 

Accessory structure means a detached subordinate structure, the use of which is clearly 

incidental or related to that of the principal structure or use of the land, and which is located on 

the same lot as that of the principal structure or use. 

 

1. Explain the extraordinary and exceptional conditions pertaining to the size, shape or 

topography of the subject property. 

The location of the Property adjacent to Peachtree Industrial Blvd. and accessed only through this 

main vehicular artery is an ideal location for the company headquarters and the uses it will create 

of office, wholesale, retail and warehouse product storage along with its Accessory Building. The 

Principal Building and Accessory Building will have common ownership and common 

management. 

 

2. Explain how the application of the ordinance to the subject property would create an 

unnecessary hardship. 

Builderstone would like to have a complete headquarters that can sell directly the public as an 

accessory use to its main operations for the wholesale of high-end bath and kitchen improvements. 

Customers will meet with designers to plan their kitchens and baths, and then will order 

improvements and fixtures that will be shipped directly for off-site warehouses. Customers will 

not take possession of products on site.   

 

The M-1 code specifically prohibits residential use. But it does not specifically prohibit retail or 

public sales of this sort. 

 

Prohibiting an accessory building from being used as related retail serves no practical use. The 

code allows for the sale of “Machinery and transportation equipment sales” as well as “[o]ther 

light industrial uses upon the findings of the planning commission that such uses are of the same 

general character as those provided for herein, that meet the standards of this zoning district and 
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which will not be detrimental to the other uses within the district as to the adjoining land uses.” 

The Planning Commission has this flexible statutory provision to allow uses of the same general 

character.  

Builderstone’s goal of combining the two lots and having a Primary Building and an Accessory 

Building is to create one lot with inter-parcel connections for vehicular and pedestrian traffic. The 

other is to cohesively address the stormwater issues and the engineering of the retaining pond to 

handle stormwater not only from the Property but from the many stormwater easements crossing 

the Property.  

 

3. Explain how the conditions are peculiar or unique to the subject property. 

The Property, due to its unique characteristics and limitations, must be creative in utilizing the 

buildable space upon the land. Having to have a separate lot for the Accessory Building or a 

separate lot zoned commercial hampers the ability of that lot to be utilized due to a large detention 

pond and significant city-required set-backs. Having the flexibility to create a great interconnected 

headquarters is key to making the Property productive to generate tax revenue. 

 

4. Are the conditions requiring a variance the result of any actions of the property owner? 

No, the unique conditions of the Property are not caused by the Owner or Applicant. At this point 

in time, Applicant has not instituted any “use” upon the Property. 

 

5. What, if any detriment to the public or impairment to the purposes of the ordinance would 

result if the variance were granted. 

There is no detriment to allowing retail sales in the Accessory Building. The Property is currently 

zoned C-1 (Gwinnett) which would allow retail sales. The difference is that the accessory sales 

are related to the Primary Building and Builderstone’s products and is not likely to create as much 

day-to-day traffic as a local retail serving the neighborhood. There is no access to the Property 

from any road other than Peachtree Industrial Boulevard and no internal or neighborhood roads 

will be affected by the Property development or ongoing business operations. 

 

6. Is the proposed use of the land, building or structure permitted by the zoning ordinance. 

Yes, if in accordance with this variance. 




